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111. C.C. Docket No. 04-0653 
IITA’s Data Requests Nos. 1.01 - 1.48 

Dated: December 23,2004 

Request: 1.43 

Question: Please provide copies of each Minnesota Order referenced in or related to 
Minnesota dockets and Order referenced in footnote 25 of the Petition. 

Response: See Appendix H, attached. 



Appendix H 



BEPORE THE MINNESOTA PUBUC UTlLlTlES COMMlSSION 

In IJIC ~ m p  or Mlanaoc. CCUUIIW ISSUE DATE: oaDba27.1999 
Corpondw'e Rtitioa fax Ch igush  an 
Eligible Tdormnrarnicllaionr CMier DOCKET NO. P-5695lM-98-1285 

ORDER 0BA"ING PKEUMINARY 
AFTMWAL AND FURTHER 
mNGs 

On Septanber I.  I998 Mhucsoo Cdbrlrr Corparpios filed a ptitim u d a  dm fcdsal 

h e d a i p d o n  to 9\ulib lor Mi from tk fedcnl wivenrl rcrvicc fund. 

Initially. rbc cmpany nguated M Erc dcs@mh for bath che m e  md 
service fads. Later. UIC Coalplny mkd Ibc Commission to bold ita Saterrquest in abeyance 
umil stnu universal service r u k  were in p k .  

'Ihe Idbwiag pvlia inavnvd in mk w: tbc Mlmrsaa apsrrmrrtof C' 
formaly tk Dcp.nmcat d Public S a v i e  (the D e z t ) ;  che Rrs idmU d-Eushcss 
Utili- Divisim of thc Ofkc  of the Altomey ocncnl (the RUD-OAW; U S WESr 
CornmuOieaciOns. lnc.; the Mioocwxa I&-t collirion. on bdulf of21 nvll telephone 
comppnra providing savicc in (he a m  M i o m o u  Cellular seeks Io s e m :  and Pmrcticr 
Cnmmuoicatinm of h4inKsor.i. lnc. (Frontier) 

On June 2. 1999 the Comnixsion issued m Order designatiag CommirriOnr Cn 
lead Commissioner for thu docket. as pmnined under rseMLy pUUI I q & .  
authorized carmissioatr Scon IO exerciw the Commibsii's audwity Lo dmckq thc rvidtnlLry 
record. Commissioner Scan held k i n g s  on the r P p i h  011 June 2.3. ad 21, 1999. 

me c ~ l c  came before the Conunissiun I M  decision on kptcmber 29. 1999. 

t o d a f g n t c i t m ' ~  TckcDmmrm 'utiom Aa of l996'uthlg Ihis CmDmmOn 
ul-curia' (EM in43 mullcia inlloduruwi. TkcanDsny nadcd 

. .  

:e. 
' '  '.ri universal 

Scan the 
The Order T 

'Pub. L. No. IWIW. IlOSlat. 56(robecodif iedpsamendedins~secxionsof 

* A u  of May 6.1999. ch. 125.1999 Minn. Sess. Law Scrv. (West). 

title 47. Uaitd Smc~ Code). 
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This urtnn-lint vrnrrio MI cnly thre.lwd the incumbent Mia a d  tk Nnl cvptomm - it 
did an rcprrrcn( Uu bcal(hy. robust ampnition the Act di. Congmu dvrrtorc 
dinacdthe Fcdml Corrmuo~Carrmnr ion (FCC)t  workWimmCrtlca(hr0ugh a 
Fedcra~-Stue Joint Baud to overhaul C X ~ S I ~ U ~  u n i v d  service mppor( systam.' 

The Act rquired the FCC IO CrUMish collection medunimrc h t  were cquirabk d 
nondiscriminatory and payment medwisms hu wcrc spcit ic.  predicpbk. a d  suuffuienc. It 
r q u M  the agency to duermtm whicb services qualified for subsidies rd IC - Lhat 
universal service payments VI= no01 UKd to subsiiia other services. It aucborizsd t b ~  sfam to 
dctcrmine which camas qualified for universal scrvlcc funding.' 'mi: Act's ram for tbcsc 
carriers was 'cligiblc tclsomrnunicatins carricn." 

11. %e Legal Shndard 

To funuion as an cligiblc ccln;ommunicaUoru canicr a u)1o~oo n urrhr must o h  .od d v c n i u  
rhrougharc its designated service uea the services the FCC bas decided to sqmt'l Nim 
univenal service funding. It must provide these services using at least somc >f h own 
facilities ' 

- 
.- ., 

' 41 U.S.C. 4 254. 

' 47 U.S.C. 4 214 (e). 

' 41  U.S.C. 8 214 (e). 
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Responsibility for desi- eligible tekmmnumiuliont carriers msti with & smbz 
comoigioas, e r a p  incnu  in wbicb they iuk juricdi&movcr&q@icut.' .%we 
cWmiamlu rnuD rpply &e criteria oftbe Ad. rtu critcfi8Sct by ttU Fcc. Ud my lpplbble 
EUfC niorip. (The m s  ai@nl univerul service mka bmcd she &mm&knm &om 
applying any a c k l i i d  sate rritah. hut chat portion of the rula bx teu~ invalidated by &e 
United Stam Coun of Appals for thc Fifth CircuiL'J 

ll~s s w ~ 1  arc required to deign& 111 qualified a p p b u .  cxcqn in .TCO acrvcd by nual 
telcpbooc comppnics. For thcv 82cu thc state conmiuioa nnut first& a 6 d n g  th.r 
designating more I h n  one carrier is io the public interat." This rc~- rcfkcu 
Congrasional mocem thu some tbinly populated area8 migbt not be able to supPoat more lhan 
one carrier 

111. Minnerw. Cdluhr's Ap@xtlon 

Minnesota Cellulu is a mobila: wirclas provider licemed by the Federal C~mrmaullorrc 
Comission to provide s m i c c  in 43 couMies in mmhm Mianesoe. Tbe 
eligible celbcommuniatiom uuricr (FTC) status for this &re M and stared t3af it intended to 
offer a new service. fired wirzku service. as iu universal mice offering. 

A ._ +. 

. .  
I'apSkd 

47 U.S.C. 5 254 (C) 1 1 ) .  

' 47 C F.R.  5 54.101 la). 

' 47 U.S.C. 5 214 (e) f6). 

' Texas Office of Public Utilitv Co unsel v .  FCC. No. 97-60421 (9 Cir.ldy 30. 1999). 

'"47 U.S.C 5 214 (e) (2). 

3 



. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

B m ~ ~ ~ ~ i l l e  Telephone Company 
B ~ k d u c k  Telephone Compuy 
Blue Eucb Valley Tdephmc Cornploy 
Chra City Tdcphwc Excbu#e Canplny 

DuMcll Tckpaaac C h q a ~ y .  1%. 
F m  Mum1 Tdcphm Compp~y 
Fed.rppd Tdaom. I=. 
Fdtm Tc*pboac Company. Inc. 
Gnrdm Valley Tckpbar Comprny 
GmmhTdephcocCompo~y 
HalNdTe*pLullCC- 
Hills Telcpbw conp.nY 
Hutchinson Tekpbonc Company 
lntcnme Tekcommuai~iom Coopcrstive. lnc 
Laked& Tclepbmc c4mpuy 
Lismorr Coopcruive Tdephone C v y  
Mantalo Cithcpr TelcpbMc Comprny 
Melmw Telephone Caoppny 
Mid-Communhtiau. Lnc 
Mid-Stlu Tdepkane Company 
Mil- Vallcy Tclcphonc Cwnpany 
New Ulm Tdaam. IK. 
Paul Bunyan R u n l  Telephone Company 
Pnlar Rural Telcphonc Comppny 
Red River Rural Tclephow Complny 
Redwood County Tckphone COmpMy 
Sacred Hean Telephone Company 
Sioux Valley Telephone Company 
s l q  Eye Telephone Cumpmy 
Splitrock Tclccom Cooperative. Inc. 
rwin Volley Ulm Telephone Comp-y 
Western Teleplionc Company 
Wikstrom Telepbonc Company 
Winstai Telephone Company 
Winthmp Tdcphonc Company 
Woodstock Tekphonc Company 

clwmr Tapboac Collprou. Ipf. 
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IV. b S I l m m U y  

Not only is this M i ‘ s  fast EK a@&o~~ by a mpinarmbau u r r i c r~ rm iwa l  
ocr~icefiwb. i t i s Q f i r s E ’ K w l i n b y a w i r e l c a r c a r i a .  I t t h e d o r e n t a d  
irsua of finc ixqnuah. (TheComuWin hw acted on two other k?TcQcbsll -e pa&d 
R C  slllu( IOAI M i m w r m m  loal eichugeeurien; t b c a b a - m  
En: -toaoompddvcbcdslcbuyecprriatb*L(crwitMrew itaqP(iE.Di0.. Ndkr 
case offas errmriw pidrocc ben.) 

 he ism in rhi ux 41 ina lour mrjor cuci(orien. 

A. ChdkngcstotheApeYcltb. 

7hc first wary of isua involves chalknga to the rppricvioa icrdf. U S W m .  mC R U B  
OAG. chc MionuMa lndcpcM*nt Codition (MIC). aad Fmahr d clrimcd ttrat hlhocmb 
C d l S r  hikd the stahdory test for ETC designaim. for one or l l lo~ of the folhwimg rarom: 

(1) the Company doer mn c u m t l y  offer and advertise thrmghour its service area 
a service package meering univaul service rcgcurmreoo; 

(2) thc comp.ny b no( dcrcribed its propmoa univerul yrvia 0- in 
cnough detail or with cmugh crcdihility to prove thml it meets uaiwrul oavke 
rCqUirnrmt.5; 

(3) thc Company claims that the Commission hu m autbority o m  mC: in 
quality of its universal m i c e  ofirmg. jeoppdi*pe Uu Chnunbo . ‘ S r W U t y t O  
protect the public inmest a& compelling it to deay Uu .Irplle;llion. 

B. Rural Tel+pLeoc Calnpay Public In- Tat 

Tbc saond clmwof isJuurclmuto whnhcr it is in t h e p b l i  in(anrtm 
FTC in the arc~s with i  M i u  Cdlular’s scnict urn mat are raved by ;mal tclcpboac 
companKs. MIC, RUD-OAG. Fronlier. and IJ S WEST foatcad tht -w 8 Mc(nd ETC 
in dude arcas is c0ntm-y to the public intern. The -t of C,~IJLUHCC (UE Ikprbm@ 
and M i o t a  Cellular eootnid that designating a wcocd El% is carristea wich the pubk 
interest. 

recod 

C. FrooUcr’s Rurnl Trlrpbviie Ci~rnpmy Claim 

The third cluster of issuer has IO do with whether Frontier is e 4 trlcpbooz WUlply  uoder 
the fdcral T ~ l e f o m m ~ o i a r i ~ ~  Act OF 1996 (the AQ). If it is. the C m  Cannot designate 
M i o t a  Cclluiar an FTC in Frontier’s service area without first making a Si that it is in 
the public interest lo have more than one ETC in the4 area. 

In this case. however. thcrc would be no need to reach Ibc puOliC inUW1 IWIC, SlnW MIMCsOra 
Cellular has staced that it will withdraw iu application as to Frontier’s scrvicc area if Fmoticx is 
found to k a rural telephone company. (Ow of the special protections the Act gnats ~ r P l  
tclcphone companiu is (0 rquirc ETCs to serve their entirx study arms: Mirmaota Ctllulu is 
not preparrd lo serve Frontier’s entirc study area.) 
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The DquIment oppoacd Fnnaicr's claim m be a ~ r o l  telqhooc compmy; the aha psrckc 
took no position on &e b e .  

D. coamhao. AuUmrily Ova M1.aaob Cdlabr'rUnknd&rr*rOll;ahrL 

Thc founb c l u s u  of iswa revolves around tbc Crmmiuiw's llllbrity to impox cmdkiom on 
MiMcsOta C e b ' s  lmivapl m i c e  o W g .  bah bitidly lad on I on~oq bnir. 
Mimtso l l  Cdlwkcoaad# fht&CommiUi hu noaullmrity. S i  or mgo& overthe 
affwdrbility. tams .ad d f i o m .  or q d i i  d i n  u n i d  lavisc ofking. 
m ~ d u t t h e c o m m i r r i m ~  have initial aodoqpiqrrtbariry. tan1 wiayofsaurccs. 

V. S n m m a r y d C m A c t i o n  

The Connnirsi will grant prclimhury qpmval of M i u  C e W r  a p p l i i  for ETC 
srm throughout tbescrviceiua lbr which it h a  .ppli. F d  qpmv.l will mtbc panted 
until the Cornmicsi has miewcd d rpprovcd a atiff filing dchih tk ~ w c d  prifioe. 
and tcrms and conditiom of the Cooppny's univasal sewice o w .  

Tlu CWMissioo f i  tlmt il is in tbe public inrcrcrlto decigaaR Minluu*rCdlulrrm En: in 
the ponions of irs sewicearea dyIuermtd by nrnl tekpholv ccmpaia. amdug tbpr its 

p a r k  

universal M i a  oriff pasees -. The Commission Froclba'a &im hat ic is a r u d  
telepbonc company 

The Cbmmirsion fudr that it das have initial ud ongoing authcsiry iwvtl MiancrOrr C d W s  
universal service offaing. The Comnission will exercise tha lUch0r.t~ to past  thc M i  

These decisions are explained below. using the issues fnmework acVdOpea previoust)-, 

VI. 

F'artis have r a i d  t L r a  major challenges to Minncsocl CclluQr'r appliatior.. in ddition to 
claiming that it fails thc specid public i n t a t s t  test appliabk to arms served >y rural Relephtme 
companies Those chdmges can be summarized as follows: 

~e public 
.,,J' 

Rdfmlnsry Finding rh! the Company's ApeHcltba Meets E W  Hcqdrrmcnts 

(1) To be designated an ETC. a carrier muY be uffming a senkc prcpgc 
qualifying for universal service funding at tbe time of applim. Mlrmcsota 
Cellular fails this icu 

(2) Even if iraenr to olhr a qualifying universal service prklge w a c  *. 
the Coupmy's univiverul m i c e  proposal is not Vif ic  or d b k  cnwzh to 
dnmnstntc that it car provide affordable. higbquaii  saviu: tbrOU@d its 
proposed S N ~ C  a r m  

(3) Thc Coqmy'r dcnisl of the Commission's aurtronty over I h C  affbrdabiiity, 
quality. am! t m  and conditions of its universal service offuingjcoprrdizcs the 
Commission's abiliiy 8 0  proten the public interest aod compds it to deny the 
application. 

Each challenge will be addressed in turn 

6 ... 



The plain waning ol this I- is lhat 
&ud&laud vcniV tbe supported scrficer. Th designation comer lint. UIC obtigmion lo 
offer and advcltiv the supported mvica follms. 

Similarly. rhc FCC Order adowing ifs universal service mla makes the urn assumption: 

[A] carrier must neet the section 21qe) c r i h  as I cwdition of its b c i i  
designated an eligible carrier a d  fhm muSt provide th designated scrvicCS to 
c m e r s  pursuam IO me rem of s d o n  21qcl in order to rsccivc suppan. . . 
In the Mauer of Fedmil-Sa~e Joim Board on U ~ ~ v e n a l  Sem'ir. CC I ) d  
9 6 4 5 .  Report andOrccr. FC'C 97-157 (May 7. IW7). emphasis in nrigmal. 

a carrier hasbnn daigcuad an EK, it &&I 

" 

Nnr only does viewing ETC dtsignation IS a linear process sgwre with cbe p.lin maDh Of Ihe 
stauitc. it squares with the urrterlying p ~ l i y  of opening the nation's t:lsommumutim markets 
io competition. Requiring R'C r p p l i i m  to actually offer and advertise unbmal service 
packages thmugboui tki oavice areas before dsigwiog rhem FTCP WOUM be inharaW anti- 
comptitivc. 

I r  would mean requiring them to serve without providing the subsidies chat mala that service 
ponibk. Ir would. for all pncticnl plrposa. give ina~mbmcs a lock on w i n g  high-cos I r a .  
and on the r u b s i d i  they carry. This was clearly not the irumt of Ccngrru. tad thc 
Commission r c j a  the claim that ETC a w l i a n u  must be amally piovidiDg the praise 
srruice(s) for which they seck universal service subridin at mC time of application. 



h 

First. of rhc ninc FCC-nmmhud =iocs an ETC nun pm*ac. Mhnsrm c‘cl*k 
provido eight. (It hr IY) cus(011yn d i i b k  for che *.) ’lb is a dc6oitc rd cad& 
indication of its ability to prwiidc che FCC-required services. Thse savica at as fallow 

(1) 
(2) loul q; 
(3) 
(4) single-parlywrvicc; 
(5) 
(6) ~ U ) ~ I C I V ~ ;  
(7) - ro idarcbmge m i c a ;  
(8)  access to dirsiory uriuaac: 
(9) 

voice gndc sums to (he public switchcd network 

rouch-ionc ~ i c c  or its hrnaiond cquivda% 

a- to cmtrgeay senices. includii  91 I md enbroccd 91 I; 

toll l imia tm lor qualifying low-i- a u ( w m s .  

N o o l l e d i n p u t g t h p r M i l n v r o c s ~ ~ ~ ~ t a r h ~ n * m l a v i x . ~  
service. acccss to operator services. lfocu to inmexcb.ngc raviccr, .Id rrm 0 dnsmry 
rnismtce. Noom dkplRr that it c u d y  pmvida voice@-m lhtpubiic ndworl. 
altbW@ U S WEST puacmnc whether it M cmnktcdy pwidc vo ia  g d ~  rma lhrqhoul 
its service area. (This isue i.i I re~cd Wow as a service quality iuUt.) 

Similarly. 1x1 one disputes dm the Company Eompli wiih sate law and FCC d i r e a i ~  on 
providing acass to emergency scrvieer. All Miarresotn Cellular ~ulomcI8 brve rass to 91 I ,  
and the Cnmpany i.. followhe establirbed poccdura fbr offaiq enkslrcd $1 1 &ce where 
avaihble. 

No one disputes that Minnesota Cellular currently providcs some lml w g e  in dl of ic service 
package. It is u o c k v  at prtm whcther u n i v d  m i c e  offaings nwst incldt udhitd  
local usage or whether r h q  m y  include n u t d  usage k y d  some umpccifad lainimum. In 
any case. the CompoaV hu scucd chlt it will offer u Icest ON uni- Senice pCk4gc with 
unlimited usage. at l a s t  until &e FCC compkta  an ongoing ~ l e m r t i  th8t will specif3 loul 
usage rcquirmmts 

Finally, the Company d c u  wit currently offer toll limimtion lo quatitying low ktcom~ 
c u s t o ~ ~ n .  b u ~  it currcllly has no qualify@ low income customers. (“QluLify* low income 

join until i t  has been desigriatai M ETC.) Tbe Company testified wirhout conarbinien UIM it 
h;ts du technical capability to offn toll limitation upon bignuion .  

, ?. 

cusmmen” arc puricipanta in the fsdsnl LiWi p q r u n .  whicb M i  * ceuulv wrmol 



- . 
SarkeAra 

a. 4ServkrQu81&~ 

Some putia quatioacd M i  Cellular's ability to provide higb-qu&y .& in rli psm 
of ita rervioc a m .  bemute w m l u s  service can be dkuptal by hilly rmain or ocha 
topoppbic fahlrrr. Similarly. .some parties qual  thp widar ruvice camat appon thc 
kinds ofdvanccd suvicu. apecidly data tnnsmission urvicu. tb.C Lsdml d rmc 
IdaoanwJniu~ plica cnsaungc. 

Minnao(P Cellular countaed by promisiiag to do myylhing IKCUWY to deliver a atmag. d i k  
signal to dl ULdOmers in itp aavicc m a .  including mtrum SUISI u pking b-n ancanus 
on their homa. The rshmlogy to errmre arnciawus. M&quaMy savicc is anihMc. tk 
Corqmyuid: it is jwc MH normally wd for mbik wirdar mice, s h  my e u n u ~ - M  
signal dumbnce will end as tbc cusomu travdr. The fixed O r i r c h  spuipmench C q y  
will offer its universal xrvkc a u m m  wlll have a more powerti11 signal frtm tW wpd. and 
that signal CM be improved zs necessary. 

The Carp.ny cwcedcd that wirrlerc aavicc currently provides lover dMa a.nsluion speeds 
than most land liac service. but pointed outtbat UIC FCC rcjeclcd propodat, include data 
ttvsmirrion in the nine mandated servies." Tbe Company du, pointed out mpt it is lmccnain 
loby whu *dvamxd saviees" will mean as tahnology develops: by mC liae IIE Rc mpk 
advanced services of E.TCs, U i o y  servlces may inelude Jervicw rmlpuely suited to wireless 
rechnolqy. 

The Commission finds no substantial basis for questioning the Company's ability or intenlion to 
provide highquality xrvicc. Thc Company has carefully unuidcrd poasibk obstdes lo 
providing highgurlity smiu.. has dcvclopcd arsbcgia for ova~omiug tbcm. a d  hu pledged 
IO remedy any service q d i t y  problem at any COB(. This i s  &equate under aoy momhle 
srandard. 

Similarly, the Commission dccs not believe rhu the slower data Oan~mirriOn spCaIs lhar go wirh 
w~rekas rechnology juJtirv denying this application. One of the CommiuiOn's &I& under tbe 
ACI d the FCC rules is to rcli'ain hum dixrimhting against aepiiiciou on the basi of 
rechaology. Onc of the explicit goals of the FCC universal service nila is tc* open 

p; 
L" 

_i . 

' I  In the Mancr of Feded-Slate Joiru Board MI Universal Service. CC Docket 96-45. 
Repon and Order. FCC 97-17 (May 7. 1997) at 164. 
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‘ I  In (he MMter of Fedemlstore lohi  Board on Universal Snvite, CC Docket -5. 
Report and Order. FCC 97-1-57 (May 7.1997) at 11 49. 145. 146; In the Mmtrr OfFederal- 
Store Board on Universal Smicc. CC Docket No. 96-45. Seventh Rwtl d ordcr. 
FCC W-119 (May 28, 1999) a1 172. 

” In lhr M a w  of Federal-SrMe loin1 Board on Universal Service, CC Docket 96-45, 
Repon and Order. FCC 97-IS7 (May 7. 19971 at (1 86.53. 

“41 U.S.C. 6 254 fir 

IO 



C. The Applkdm Doa N.c Fail hr L.dr dComnjnLn A m l b a i t ~  Omtbe 
Compny's h l v a n l  sas*r 0lkri.g 

s c v d  panics lr&cd me canmnrionu,deny Cheapplidcs bouuoc& Ganpaaydcamd chr 
thccarminioD bd lllllbaay over mcqwlily. m m r r d d i ,  oramldaly . o f h  
uoiva-salscrviaoffcrial. ThcsepctiesmumdcdthatmCCaqma~.oaccda~aaETC. 
mi& renege on b commmaa0 to pmvidiag aFford.bk. highqwlki mi0: tbot@out  IS 
m v i a  uea. 

OCcolpse. tbc cr i t ia l  issu is no( what thc Cocopmy bdia to bc ctcscopc of* 
Commirrim's luthaitv. but whm is h e  scope d tbc c o l l m i r r i m ' s  ~JIIu&K Tk Cormnhria 
is sujuirficd tba~ its amtlmdy o w  tbe Carpmv's u n i d  mice 0- ubmd mmgh fa it 
in c w r e  highquality rcrvicc ud aplonkbk ntcs throub(t0Ur the Conploy's d a i  raviCe 
arca. (The authority Upue is iratcd in dmil helow.) 

Since Ulc Commission has the authority 10 procea mC Mim?.$om plblic. iC m A  Iyx reriDoSly 
cumider either of che two courses of retion the panics rroollmendcd if it Lclxd tht aPhaity: 
( I  I making s tiding uds 47 U.S.C. 4 332 (c) (3) (A) th* M i m a c n  Cdlrlu'r vrvias IC a 
SubniNtC for land line CommWLjutio~ fw a submdial *ion of ~ I C  e. llami(ting this 
(:urnmission to regulate its a i ry  and ram. as urll ~1 its Mha terms d conlirioDI of rervicc; 
or (2) making a finding that this Canmission lacks cbc jumdicuoa to ad on Mimvrola 
( cllular's ErC applicatm and referring Ihe mrner to me FCC unOcr 47 U.S.C. 8 214 (e) (6). 

VII. 

i+ontier ctul~cnged IIK Company's p@ to rave cxchanp within ita ocrvicc SM. daknrng 
t h a .  since Frontier w s  a Nlrl tclephon company. che Act q u i d  fhe C m  to m e  its 
enure study area if designated an ETC. The Comppny agrced tbat it 'was obl~grrd U) serv~ dK 
entire wudy area of every m.11 telephnu company. but denied (hsl Fmmtia w a ~  a Nnl 
ielephone company. The Dqwbnenr concurred with Mimaar Celhllr. Tle other p.nics 
io& no position. 

. .  

Frontier's Rural Tdrphwe Cempuy Claim 

A. TkLegslStanQrd 

Under chr ACI. a company qualifies for the special prolenions of n rum1 idq~hnne company 
under UIC followiog mnditions: 

1 1  



The term 'rural viepbonc canpmy" mum a Id uclumgc c u r i u  opartins 
entity to he enrm Uw s d d v -  

(A) pmvids ccinmon curicr service to any Loul e x w e  
carrier study area m* d m  m iadudc either- 

(i) any ipcapontcd place of 10,000 imbbitam ar 
mrc. or mypan mncof. brredoe tk mas( 
rmntty avdhblcp&tioosmtis&sof Bu-clu 
0frbCCcmur; or 

(ii) any taricary, incapontrd a UniampOnM .ind&inan 
urb.niud M a ,  Wdchncd by I hC  & e p U  Of ChCcewU DS Of 
August IO. 1993; 

(B) pmvida cckphorr adunge service. including exdmgc 

(C) pmvida telephone crchangc service UI my loul cxchragc 

(D) has less thm I5 p a d  of its lcctss lim in communi& of 

access. to fewer h n  5O.ooO access I k .  

carrier Onvry a r a  with fmcr than I00,oM) a c e s  lina. or 

more hm 50.W on February 8. I%." 

B. PDdtiouofthepUtirs 

Frontier bvld its claim to Nrd relcphoae company SlatUS OD (be f d  W, hrvbg lar -15% 
of its acccsa liocs in commuoiua of n w c  than 50,OOO. It SCMd Uw the ody cmrmaity of 
over 50.000 it served wm WlrnsviUe and that l a  Umn 15% of i a  ECQI lk w a e  in rhir city. 

Minnaora Ccllulsr ami thc d t i  h t  Wmmvillc wm not i "coIIIIIIIIDity" wimio 
the meaning of &e A a .  th.t the tam had a broadu meaning. such as a 'm(rJP0li  tical 
area" idcntifvd by tbe Bureau of tbc Carsus. Using that dcf-milioa. FroMicr's accaa t i  io 
Bumville. Apple Valley. Wevilie. and Faxmount would be come1 Iogdcr, a d  chey wwld 
cawed 15% of thc Company':i lincs. 

MiNvSota Cellular and thc Dqartmcnt also argued that it is FroOtiw's pEaU WIIpny.  
Frontier Corporation. that must meel the statlltory icst. All parties a g d  ch&t Froat*r 
Corporation did nci qualify 

C .  C d n A d i o n  

The Commission rejects Frontier's claim 10 rural Iekpbom complny S l i U u s  fllC two reawn% 
( I )  Frontier Corporstion is thc nal entity at issue. and it fails dx s u r ~ ~ y  teX and (2) more 
then IS % of even the anullcr company's access lines arc located within the Twin Cities 
mclropolitan am. which is the rckvmt community under the AM. 

I' 47 U.S.C 5 153 (3') 
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''47 U 3 . C  $251 (0 

" House Report. 104458. p.  254 (January 31. 19%) 
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Third, Frontier's reliance on the Commission's dcci*on w 8llgo new  ram ab.g r r p m w  
buvndvy lines is r n i r p l d .  In thrl use tbc COmmirrioa was lbrecd (D bmr cht mer 
cummuniry. the metropolitan calling area. into smaller pats wit3 pepanrc am coder. Using 
municipal baunduies as boundary lines was a logical way to minimiu: tk colfinion thmt would 
inrviobly accompany new area codcs 

Finally. defining 'community" Io mean 'municipality" here would not funht.r. a d  would UI 
fact mnuavcoe. the Acl's goal of providing special prorcction to rum1 nu(0mn. The 5O.ooO 
pcpulation rhrahold is clearly intended to function as an indiatM of NRJ Stalus. Burasvilk. 
L&eville. Apple Valley, and Rosemaurit am no( rural municipalities. but mraieipllir*s within a 
recognized and thriving meat~~~poli area. unified by toll-free calli.  F i d i  m* ecceu lmes 
in t h e  municipalities were a c m s  lincs lrxated in communities under 50.00(1 pCCQk would MI 
square with the meaning and purpose ot' the Acl. 

For all these rCa60ns. the Commission concludes rhat Frontier fails the 'Ius ban 15% of access 
lines in communities of more than 50,000" test. 

14 



~~. 
t VIU. Rurd Tdqhone C a n p n y  Rblk lmterest Ted 

k ThcLeglBsndud 

Whik mC A a  requim RUC commissions to dfs@Uc qualifying srpliuar a i  EN3 in m0s1 
cases. tbu ism( trucfor.rcu &by NR) tdqdmr,cmp.nja. Forhmramu. state 
w- rmgt firs nvLe 3 wing autdesiptiag MR chmooe ETC would be n me 
public i n ( M 1 :  

. .  . . U p o e ~ e o d c o m i m n x w i t b ~ p r M i E i a a q c o n v a r i m t . m d  
omrriry. tha Sar 
tdepaonc conqmly. U d S N i .  inmc urtofrll o(barcu. aniprtmae dun 
om anmwn carrier u an eligibk te- ~ c u r L r f o r a s v i o c w s  
designated by tht Swr commirrmn. so long u acb a d d i i d  rqmting arria 
meeh tk rquimmts of pmgrxph (I ). e r e  d?d,ynodn# cm ClddYLdnrd 
elizibk te&awmwticoh’bnr m ‘ e r f w  an area senmi by a rural 
conqmny, the State co~mmission shaUJind rha~ the desi,ynmion is in I& pnblu 
inrmsrsr. “ 

B. W ~ o f t h e R r t i a ,  

may. in rbc cue of am M ynrod by m rvnt 

I. MIC, Frontier, RUD-OAC, and US WEPT 

MIC. Frorukr. RUD-OAG. a d  U S WEST urge Ih Ccaun~S . ioll to ‘ioduul t would MI be in 
rhc plblic imren to dcsignaw Minncsoo Cellular an ElT in . ~ m  served by runl lkpbDc 

They dim tba competition hi these amas would crate stmy eunnnic incentive fa tk 
incumbeDw to deter imam~nc in i n m r e ,  jmpdbing pervice qu&y mi w i n g  rh 
arrival of new tcchoobsy d nm suv~ces. They also claim mU lash rcvermcs m hlhesota 
Cellular. either tbmugh bst federal subsidies or last EUICO~CI billiyr. could drive up pricu for 
the remaining nrrtams. +bey cautioned  ma^ canpaklon wuld drive sane unl lclepboac 
cumpanies wf of business. saandii rural customas with M i  Cdlnldn fixcd wireless 
service. which they cornended was less reliable and le% vcrsatik than lam3 liir service. 

T h e  parties alsa challcngod Minnesota Ccllular’s ability and intcntic*n to pn~idc high quality, 
rcliabk rcrvicc at affordable rates throughout its proposed service area. This final challenge bas 
already becn a d d r a x d  in section VI. 

.3 compmia. 
.. 

2. The Department and Minmsota Cdllliar 

The Depanmcnc of Cornmace and Minncscia Celiular claimed that it w u  in *e plbk interest 
to derignak Mirmwna Cellulv an ETT in the area3 xrvcd by rural 1,:kpbOru O X U p k .  They 
emphized chpl mmpclition normally brings Iowa prices. higher quality, clwuumer choice. NW 
rechmbgis. ud innovitive m-viEes. They argued that mne of thc “ai rctI&IholiC MmpanicS 
bad produced had financial data showing rhat they would suffer any llann from competition. 

I” 47 U S.C 9 214 (e) (2). emphasis added. 
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The mrU ELepMne compaaks panned 00 indlvid0.l a-redmmcrPlmnucr, nul 
c x p m u r .  uwrl arnhyr. ability to Rdwc cxpuucs. pujsvd income fromaw ravica. or 
p r o w  income fmm additional lines. nKy did not idabw how nnny QUMIIC~. or hm 
much subsidy, any company could lore before bimg fi~rced m Rirt raws. an I*cL oil 
investment. or relinqnish ET(: SUNS. The Commiuin would md thir sort of evidena, OI 
evidence cqually probative, IC* d u d e  that if  was M)( in the public i n t m  10 gnn Mineaota 
C C f l U k  mc S W  for M y  P d d U  am. 

Third. the general argumcac niced in opposifion to gnnling Minaaop CCllUlUETC-IlR 
not convincing. Even the irrarmbcllls claim, for iaF(l0Ce. t&I m y  ~mtcmers will take w i r e  
fmm Minnesota Cellular as a supplmmr to land line smicC of a$ a lubffimo. In thaw 
cases Ihe incumbeus will continue receiving universal service subsidia. sinot tbe subsidy 
fiillnws the line. not the cuIfOmer, 

Furthr. argumenb from gcncn! cconomic thcory CUI hMh ways. It is no( self-evident that 
telephone companies serving rural a r a  m t  survive comp*ition fmm wirdar pmvidm. 
FM example. although competition mvld pnuluce a disiaEmtive to hvcst in infrastructure (for 

(IO provide ruperior service to bat  ~ h c  cmnptiuon). Similarly. compchhon .' covldpcrformits 
wdcty recognized function 01 motivating the i m h u  to lid and implcmrnt new operating 
cf&5encicr. lowering prices and offering bmer scrvice in mC v. 

fcar of being unable to recou1, the invcrtmcn(). it c d  a b  spark ioVcslu~~U h hfrmmcN re 

'' Hearing Transcript. Volume 2. at 74-76 

Hearing Transcript. Volume 2 at 16 and Volume 3 at 72-14. 
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p 
k,".' 

Fid ly .  the Colmniuioo colaLierr (bc risk of MY of UIC iuamkms 

rrrmugcabk. The nnl calquna Wi- tarifimd (h* ameof mem bd ptia (0 di.gui.h 

werc grantcd.2' 

' m a d w i ( o d L n  
Iha Ihmu(pl a merga or an r c g u i s i ]  ememcLy SMIl. highly spc%L .nndultim9dy 

their ETC dcsiptioa or withdnw service in the evau thy Minnaou C d u W r  rppliatioo 

N ~ ~ M U U  how sumar fd  MimcsotaCdlulrr'r o m .  it is udilrdy m p~ h e  i ncumb '  
r e v a u a a p d i l l l i ~ m i c c r u b r i d a . s ~ ~ o a m r a r v i l l r b P a d m i h c i r d ~  
nchvort 8ltoguhcr. al lcpt in IbcbcToromb* hmuc. It h a h  Ilaclartb*dia@liq En: 
rums. which tbchrunbcDlr cm c lar lydounQ cbc frdcnl Act, Wuld rrltm thcaorcuria 
of l u c  r e a d  &@iom rudrr Mi- law 

Eve0 if it did. however. and evm if one or more of h e  b b c n h  roppcd pmvidimg rcrvice. 
the Commission. Minnesota Cdlular. and interrstrd putia would have thc sutuaxy IWCIVC- 
moth waitiag period to determine how 10 d a l  with tbt dcvdapmcnr, M i  Ccllulu 

srould would have a duty io xrve crery customer within ch 8- am. rrd ihc comnnuoll 
have thc authority IO require Minocmta Cd1uI.r to puchk or consbua Ute f w i  mxusuy 
t o  cosure adequate sewice." 

The Commiuion would llro h v e  Chc udbority to r e p k e  Mitumota Cellular's ~m a d  
impnse dl CLe olbn CWdiQlu inpDud oncanpcrmrs '. 
that mCcMnp.oy's W i C e  w u  a .lubIitUte for lrad liDcsavka for8 sli&m&d . pDNosofmc 
mnvnuniacions w i h i  Chc sue.= tn short. even &e rbraQnmcnr oisxviee scumio. 
highly speculative and unwdcome. dam not threwn sewre nnd irrevouMc hum m oormann. 

For all thew reasom. thc CMMliion finds chat ic is in the prblic in- 10 jaigmtc 
Minocootr Cellular an eligible iel-niaiom carrin in dw areas saved hy nunt t t k p h o ~  
companies 

IX. Commlcsioo Aotbority Over Mhesnt8 CClluLr's u.i*asal Scrvkw OlIering 

Initially. Minnesora Cellular daimcd lhpl in evPlua(iog k appliutiW the Cmominion w x  
limit& io considering Chc ~ I O K  explicitly Iisccd in 47 U.S.C. 8 214 (e) - commn Umcr 
sum. ability IO offer nfl FCC:-manlat& servias witb at lust some cf iU own fsfiitiu. 
complialvc with a d v m i s i n g  rcquiramms - and could llot omsida service qUlity, 8ffOld8biiitY. 
or other public interest issues This positilon had S M R ~  supp" ia FCC rukr bmbg states Cm 
imposing any ETC eligibility rquiremcnts that did IIOI appear in 6 214 (e) (2). 

This was problematic beaux-. a a wirelcss carrier. Minnesota Cellular WOI 001 sub* IO the 
statay service q d i  and pticiog ~ l * l  tha~ applied to a11 other curien. This lired tbe 
possibility of Minnesota Cellular k i n g  essentially unacwuntablc for its uoiwrsal m i c e  
offering. 

. .  

la;.l=xd-geanicRupoa*n-a 

m, 
L/ 

'' Hearing Transcripr. Volume 3 ai 77 

l2 47 U S.C. $214 (e (4). 

:' 47 [I S.C 0 332 (c (3) (A). 
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While Ii is INC that sutc NICS on ETC designation were written witb M l i  M*n in mind 
and apply only to them. the Commission has clear authority under slptc and faicnl Irw to lpply 
n o d  plMic iruem stmdards to chi appbicuioo. Minnaas Cdlulu's rcl- bat thc 
Commission must wear blinders and resist considering the plblic inrerest is widmut merir. 

Under slate law the Cornmiwon has comprehasive authority over che provkioo of 
ielemmmunicatioos scrvicu in this state. It has a &tic kgiibive mmmiav - to mnnider eight 
sratc goals as ir *executes iCS rcgulaory duties with rcspcc~ to tdaommuniutionr savicrc."  
h s c  regulatory dutics would clearly include h e  duly to designate ETCs. The eight goals the 
Commission is to consider arc as follows lemphvis added):" 

< ' ' .  e. 
., -. G' 

'' Tcxas Offiw of Public Utilitv Counsel v .  FCC, No. 9740d21 (S" Cir.July 30. 
1999). 

1J 47 U.S.C. 9 332 (C) (3). 

Mion. Slat. 5 237.01. SUM. 2 

'' Minn. Star. 4 237.01 I 
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The Comminrioo also lgrrcs with the Department tbat tk federal T d e o n s  Ad of 19%. 

arciadatcd in t& Act in mkhg thow daignatiocrs. l l ~ ~ u n i v d  SaViEc gdsofthc Act indude 

The Act also nukes i t c h  Ihat sruc comfnis.sim~~~ bear major rrrpowbilky Ibr anuk@ thrt 
u n i v d  service rues me rffixdabk: "lk [Feacnl comrmudcrriOm1 Canmlirrii ud ibc 
Stam should ensure thrr universal service is available at rata  Ihat are just. ns3.sonabk. and 
affordrbk ."'" 

which auhoriza i# m nuke ETC d a i m .  authvm ' i t t o ~ m e p b l i i i a s r e s t ~  

a statancut (h.1 'quality wrviccs should be available .I jurc, rrrronStlc, a d  dtbdablc nOn." m 
L 

B. State Stahtory Dbnitions Do Not Jkprbc CommirSim of 4 k r r i t y  

M i n n s o u  Cellular pointed to Ihc definitions section of the M-tl c C l c c o r ~ n i ~ t ~ n s  act to 
support its claim rhat the Commission lacked authority o m  its universal service offer@. 
Those definitions slate that radii common earriers are w a  telephone complnia and thu 
tclq!honc company activities :hat conform Io the a a ' s  definition of radio COIT~OO carriers are 
not regulated under the act.'' 

I' Minn. Stat. 5 237.032 

n 4 7 U S  C §254(h ) ( l )  

47 U.S.C. g 254 ( i )  

'' Minn. Stat 5 237 01. SUMS. 2 and 4. 
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The Coamrissica Qa notbdkve th.t Cbe kgu*lure i n t d a !  rbac dcfhihns loplpce 
wireless ean*n receiving public univnvl scrvice s u b a i i  wuidc tbc rrub of Minocsds 
univeinl savicepolicies. 

C. The k Not R+Qpced from R89.irhgMenkbIeR.trs of 

Minnesota Cellular also claimed chn federal h w  preempted the Conmkion i o m  requiring that 
its universal service offering he affordable. The Commission disagrees. 

W h k 4 7  U.S.C. 0 332 (c) (38 clarry bursaus hrm wirclcnaury nr wirelar ma 
except in carchuUy &mi ciramutm~ccs. requiring a lbnrhold Mi of aRorddiliry lo 
qualify for a public subsidy is not me repianon. Rue quluion is rmrl aaeprscirc and 

FWIICIIITO~C. if states prim( q u i r e  a showing of rfforbbllity of- uvrim, they - 
fu l f i l l ' tk i i  responsibility, shard with the FCC. to e ~ ~ u r c  th Univusal lcrv ,a 'is avaihbk at 
rates Uut ace jus, rcl9oolbk. and a~dahlc.'''' Tlu COrmnirrioo cod&s dmt it h not 
preempted hnm comidering affordability in acting on Mi- Cdlohr's + M i i o n .  

x. C&u9iOn 

The Corn i s ion  will g r w  prrlimimry approval to MinrsMp Cclluln'o appliation. finding 
that tbe Company has mde a credible sb0wk.g of its a b i l i  od intn*iol m imvide a hiah 
qualii.  affordable universal service omring t h ~ @ ~ ~ t  its proposed scnicc area. Final 
approval will be ganted upon Commission review aod approval of a miff Ning complying with 
the rquiremcnfs discussed in the body of this Order. 

Monaots Cellular 

rhoroughgoing dun merely requiring a thmmnmn ' chrt fdl  W- M JTord.bb -e. 

ORDER 
I .  The CorrnnisJion p U  prelmnaq approval 10 Mirmcsou Crlluular's PFpiieniOo for 

designation as an eligible t e l m c a t i o n s  carrier. Final lppmval is amtin~mt upon 
Commission review and approval of the campliana h l i  set forth in pangnph 2. 

' I  Minn. Stat. 4 237.16. SUM. 9 

" 47 U.S.C. 5 254 (il. 
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(S E A L) 

This daument can be made available in alternative formw (Le.. large print Jr audio tape) hy 
calling (651) 29745% (voice), (651) 297-1200 VU). or 1-800627-3529 (ITY relay service). 
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